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^ Tt^is recommended that the enclosed document 
entitled^^icrcphones; Policy Brief” and its accompanying 


three volumes of numbered exhibits ^ prepared by the Research 
Unit of the Research-Satellite Section in close coordination 
with the Special Investigative Division , be forwarded to the 
Director for his information and that this brief be updated 
as required. 
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The Director *s views on eavesdropping by means of 
electronic, devices have been long-standing and openly expressed. 
WXtHregard to wiretapping, for example, the Director has 
steadfastly held his ground. In public statements, in dis- 
cxissions with and recommendations to various Attorneys General 
A^and in opinions solicited by other Government officials and 
f members of Congress, the Director has continued to caution 
. the evil that could result through the indiscriminate 

i(jj ^ these devices and from the^ lack of tight administrative 

I . _ 3:bontrols over their operation. 

'uv ^ 

^ 5K It Is apparent from the widespread press coverage 

^ itflind public discussion of the topic of electronic eavesdropping 
I" ^Tjthat the imprecise use of ,, terminology has led to misunderstand— 
if confusion Microphone surveillances are separate 
j oj? distinct, although aV times related to, technic al or 

CP 93;elephone surveilla nces . The use of microphones by the FBI 
as been brought into issue most recently in the civil suits 
n Las Vegas involving FBI personnel and in the Fred Black ^ 

ase. This brief attempts to examine microphone surveillances 
n detail and to trace definitively and authoritatively the ^ 

egal problems and development of Bureau policy in this highly 
sensitive area. A separate policy brief on the subject of J 
wiretapping is cxirrently being prepared. 

This brief, then, is a study in depth of the history 
of Bureau policy concerning microphone surveillances. It 
{traces that policy from 1938 when Bureau authority was first C 7 
{required for their use through the Mntinual dealings with the/ *.» 
^Department for legal guidance and counsel. It ^elates the * 

, Eneloeiires /> ikt 111 ^ ^ - ^ 
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Memorandum Smith to Sullivan 
RE: MICROPHONES 

POLICY BRIEF 


significant court decisions in this area of the lav, sets forth 
the Department's legal advice to the Bureau, and illustrates 

the Bureau's practical implementation of that guidance* 


Throughout this document, the Department's knowledge 
and/or approval of microphone surveillances are documented* 

Of particular significance are the Bureau's efforts to obtain 
Departmental backing for the use of microphones involving 
trespass after Attorney General McGrath in February, 1952, 
ruled that he could not authorize them* Confronted with the 
absolute necessity of using this investigative technique to 
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tions with the Department culminating in a memorandum from 
Attorney General Brownell on 5<-20-54 which formed the basis 
for the Bureau's subsequent use of microphones involving 
trespass in both the security and criminal fields. 


Of more recent Interest the brief traces Bureau 
policy through the tenure of Attorney General Kennedy and his 
drive against organized crime* It documents in detail 
Mr . Kennedy's knowledge of and approval for microphone 
surveillances in investigations of organized crime. More- 
over the brief sets forth factually the knowledge of 
Mr* Kennedy's staff that this technique was being used by 
the FBI* Finally, the brief brings Bureau policy up to date 
through the tenure of Attorney General Katzenbach* 


In this brief an objective study in depth was 
undertaken to provide the Director with a clear picture of 
the development of Bureau policy involving microphone 
surveillances* This brief sets forth documented facts which 
will not only defend the Bureau against criticism but also 
present a positive and convincing case for the Bureau's 
tightly controlled and strictly limited use of microphone 
surveillances to achieve investigative coverage essential to the 
national safety and welfare* 

i 

RECOMMENDATIONS: 


X* That the enclosed policy brief be furnished to 
the Director for his information* (A detailed table of contents 
has been prepared for the Director's ready referral and use* 
Exhibits' mentioned in the brief are keyed by numbers to the 
docximents tabbed in the accompanying three volumes of exhibits)* 


T^t this brief continue to be undated as reauired 
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Extensive file reviews disclosed only that 
the early use of microphones by the FBI is not recorded 
in any detail. It appears that microphones were used 
by the FBI in the late 1920 *s and early 1930*s to obtain 
intelligence in criminal cases. Prior Bureau authoriza* 
tion for microphone installations was first required in 
1338 and since that time Bureau headquarters has main* 
tained tight control over the field in the use of these 
devices. 

Over the years ^ the FBI continually sought 
legal advice from the Department concerning microphone 
installations and the admissibility of evidence obtained 
from then. In the early 1940 *s the Department relied 
on a significant Supreme Court decision, G oldman v . 

United States , which held that a microphone surveillance 
was not equivalent to an illegal search and seizure 
prohibited by the Fourth Amendment, On the basis of this 
decision, Alexander Holtzoff, Special Assistant to the 
Attorney Generalf even advised that evidence obtained from 
a microphone installed by trespass would be admissible, 
because a microphone surveillance was not equivalent to 
an illegal search and seizure. 




Recognizing the unsettled state of the law 
In this area, the Department in 1946 observed signifi- 
cantly, "...the operation of the FBI in detecting crime 
should not be disturbed merely upon a possibility 
Despite this comment by the Department, Bureau officials 
continued to be concerned about the admissibility of 
evidence obtained from microphones Involving trespass. 

In a review of existing policy on microphone 
installations by the Executive Conference on June 9, 1950, 
it was noted that the Department had knowledge of the 
FBI's use of microphones involving trespass in some cases. 
Nevertheless, the Bureau was installing and using 
microphones on its own authority— without authorization 
from the Department. The comment was made that the 
Bureau, in countenancing illegal activities by authorizing 
some microphones which involved trespass, was influenced 
by its overriding obligations to gather intelligence 
information in the security field and to safeguard tho 
welfare of the country. 

In this situation, the Bureau faced a dilemma. 
Although the Attorney General had authority by Presidential 
Directive to approve wire taps, he had no such 
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authority in regard to microphone installations. The 
Executive Conference observed that if the FBI asked 
the Attorney General for authority to install micro- 
phones it would, in most instances, amount to a request 
for authority to engage in an illegal activity (trespass). 
Obviously, it was extremely doubtful that the Attorney 
General would grant such authority. Thus, to raise this 
issue with the Attorney General might result, when 
trespass was involved, in the loss of this investigative 
technique so vital to the fulfillment of the Bureau’s 
responsibilities. 

The over-all issue of the use of microphones 
involving trespass was presented directly to the Department 
in October, 1951. Attorney General McGrath replied as 
follows on February 26, 1952, **The records do not indicate 
that this question dealing with microphones has ever been 
presented before; therefore, please be advised that I 
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cannot authorize the Installation of a microphone 
Involving trespass under existing law*" Tho Director 
ordered that FBI microphone Installations Involving 
trespass be terminated at once* This was done except 
for three microphones in security cases* 

Following Ur* McGrath's ruling, the Bureau 
began discussions with the Department because It was 
confronted with the problem of what actually constituted 
trespass In the then existing law. At this time, 1952, 
the Department believed that any microphone Installation, 
except a contact device, constituted trespass unless 
approval were given by someone who controls the premises, 
such as a Bureau informant* 

Faced with this situation, the Executive 
Conference of May 5, 1952, unanimously recommended 
approval of the following which became Bureau policy: 

(1) 'that, basically, microphones be Installed 
without trespass; (2) that, if this Is not possible, and 
the Intelligence to be gained Is a necessary ad;)unct 
to the Investigation In select cases, consideration be 
given to authorizing a microphone* After the Director 
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leonf erred with Attorney General McGranery on June 6, 
1052| the Attorney General authorized microphone 
installations in security cases even though trespass 
might be comltted* 

Bureau officials had regular discussions 
with Departmental Attorneys in an attempt to obtain 
a modification of the Department’s strict interpreta- 
tion of what constituted trespass in the installation 
of microphones* These discussions were influenced by 
a 1954 Supreme Court decision, Irvine v* California * 
Although the Court held that evidence obtained illegally 
by police from a microphone Installed in a bedroom was 
admissible in a state court on a gambling charge, it 
described the conduct of the police as ’'incredible*" 

This led the Department to conclude that the Court 
might decide the admissibility of evidence obtained by 
Federal officers from a microphone by balancing their 
"reprehensible" conduct against the nature of the crime 
and the weight of the evidence* 

The negotiations with Departmental Attorneys 
for a modification of their interpretation of trespass 
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culBinmted In a nemorandun from Attorney General Brownell 
dated E!ay 20 , 1954* The Bureau had previously reviewed 
and approved his final draft of this aeaorandun* In 
that review^ it was pointed out that the memorandum 
gave the Bureau a "green light" for the use of microphones 
in internal security eases* Kelative to criminal cases, 
it was noted that the Attorney General was "not as 
strong but he ta2:es cognizance of the need for micro* 
phone surveillances in eases affecting the national, 
safety and indicates they should be used in only the 
more Important investigations." 

Following the receipt of this memorandum from 
Attorney General Brownell, the Director instructed that 
Ur* Tolson should pass on all microphone installations 
whether or not trespass was involved* 

When tho Bureau’s Criminal Intelligence Program, 
as it exists today, was instituted in November, 1957, 
the field was instructed that no requests for technical 
coverage (wire taps) would be considered* Relying on 
the authority of Ur« Brownell’s menoranchm of Kay 20, 

1954, the Bureau urged the field to use microphone 
surveillances in this Progran* 
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The constant Bureau re->evaluation of policy 
concerning microphone stirveillanees caused the Executive 
Conference to again consider^ on July 20 , 1059, whether 
the Bureau should seek approval from the Attorney General 
before instituting microphone surveillances in specific 

WA aauj.ixca.jL a ut3 w a ' w a? uiieaai 

agreed, ^nd the Director approved, that the Bureau should 
continue, as in the past, to rely upon the authority 
contained in Attorney General Brovnell*s Bay 20, 1954, 
memorandum* This policy was still being followed on 
January 21, 1961, when Kobert Kennedy, who had already 
built a public image as a crusader against crime, became 
Attorney General and launched an intensified Federal 
drive against organized crime* 

While Mr* Kennedy was Attorney General he had 
a close personal relationship with former FBI Assistant 
Director Courtney Evans who not only served in a liaison 
role between the FBI and the Attorney General, but also 
supervised the Buroau*s drive against organized crime* 
Through this liaison, Mr* Kennedy had an opportunity to 
learn dally of the Bureau* s progress in its investigation 
of organized crlae* 
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Early In Ur* Kennedy *8 tenure as Attorney 
General* his Deputy, Byron White, ras furnished a memo- 
randum dated ISay 4, lt)61, for the Attorney General *8 
information. This memorandxim stated that the FBI policy 
on the use of microphone surveillances, with or without 
trespass, was based upon the May 20, 1954, memorandum 
from former Attorney General Brownell. It was also pointed 
out that the FBI was using microphone coverage on a restricted 
basis to obtain intelligence against organized crime. 

When Mr. Evans told Mr. Kennedy In July, 1961, 
that the FBI was not using wire taps taut was using micro- 
phones in Its investigation of organized critic, the Attorney 
General stated that he was pleased that the FBI had been 
using microphone surveillances in organized crime natters. 


} h Mr. Kennedy *s hnowledge of FBI's use of nicro- 

[ ■ 8 mK An AC ^ 1 An aV is5 clearlv 
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\C^) evident in his XTritten approval, on August 17, 19G1J 




another occasion, Ur* Kennedy revealed that he was 
aware that the FBI used microphones when he asked 
Ur. Evans to determine it the FBI had conducted a 
microphone surveillance on a former Chief Counsel for 
the Atomic Energy Commission* 

Ur* Kennedy also listened, in March, 1963, 
to a tape recording in the FBI*s Chicago Office* This 
recording was made from an FBI microphone surveillance* 
Again, when he was in the FBI*s New York Office in 
November, 1963, Mr* Kennedy listened to a tape recording 
of a conversation between two Cos a Nostra leaders* 

In both Instances, the circumstances indicated that the 
recordings cane from FBI microphone surveillances* 

Moreover, members of Mr* Kennedy's staff 
were aware, on a continuing basis, of the FBI's use of 
microphones* For example, members of his staff were 
present in Chicago and in New York City when he listened 

♦ VVcT 1 1 o ao n-# 
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significance, is a letter sent to Senator Sam J« Ervin, Jr., 
of North Carolina, by Assistant Attorney General Herbert J* 
Miller of the Criminal Division on May 25, 1961. In this 
letter, Mr* Miller said he had learned from the FBI thait 
it was then using electronic listening devices to obtain 
intelligence regarding organised crime* 
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On April 1964, the Director, in a Beao* 
randun to Assistant Attorney General Miller, stated, 
***«,aa the Department knows, this Bureau does utilize, 
on a very restricted basis, electronic Investlcratlve 
aids In the Investigation of Important matters affecting 
the security of the country and In the collection of 
Important criminal Intelligence Information relating 
to organized crime* 

Mr* William Hundley, Chief of the Department's 
Organized Crime and Racketeering Section when Mr* Kennedy 
was Attorney General, stated In an Interview by FBI 
representatives on December 30, 1065, that he had been 
aware, at the time, that the FBI had been using micro- 
phones In Its Investigation of the underworld "skimming 
operations" from gambling receipts at casinos in 
Las Vegas, and had discussed microphone coverage In 
Las Vegas with Assistant Attorney General Miller* 

In regard to security matters, the FBI has 

broad authorlt7 through the President's Foreign Intelll- 
genee Advisory Board to eolXeet foreign Intelllccnee In 
the United States* 
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Bureau policy on the use of microphone 
surveillances has undergone several major changes 
during the time Hr* Katzenbadh has been Attorney General* 
On Harch 30 » 1965, Hr* Katzenbach requested that, in 
line with similar procedures of long standing regarding 
technical surveillances (wire taps), requests for each 
microphone sinrveillance be submitted to him for approval* 
In view of hearings being conducted by the 
Long Committee and the pressure it was bringing to bear 
on the Internal Revenue Service, the Attorney General 
stated, on July 12, 1965,* that he wanted to be in a 
position to state that the FBI had no microphone coverage* 
The Director, in ordering the discontinuance of all micros 
phone surveillances, noted that he realized the value of 
microphone installations in both security and criminal 
investigations, but he had to comply with the will of 
Congress and the desire of the Attorney General* 


Attorney General Katzenbach again authorized 
microphone sttrveil lances in security eases on September 27 , 
1965 • Although he said he recognized the need for micro- 
phone surveillances for intelligence relating to organized 
crime 9 the Attorney General stated that such coverage should 
bo limited to security cases *'in the light of the present 
atmosphere,** 






Kowspaper and other sotxrces have reported that 
former Attorney General Kennedy allegedly stated that he 
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never authorized nicrophone surveillances In FBI investiga* 
tions ox organized crlno» Zn addition, Ur. Eatzenbach 
has stated that lfr« Kennedy told him that he was unaware 
of the FBI*s use of mlcrophonQ surveillances against 
organized crime* Ur« Katzenbach has, hovever, said 
*'that the actions of the FBI in this area were in any 
event Justified on the basis of understandings between the 
Bureau and prior (pre-1961) Attorneys General. He added, 

*'I am prox)ared to stand behind those actions.** 
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Any clear conprehension of the problens Involved 
in eavesdropping by means of electronic devices requires a 
precise definition of the terms Involved. It Is apparent 
from the widespread press coverage and public discussion of 
this topic that the Imprecise use of terminology has led to 
misunderstanding. If not outright confusion. .Therefore, for 
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usage since Uay, 1943, the following definition of terms will 
be used: 


Wire Tap (also known as Wire Tap Surveillance, Telephone 
Surveillance, Technical Surveillance, Tesur) 

A wire tap Is the monitoring of both ends of a 

telephone conversation. It is usually accomplished by 

physically attaching a device to the telephone line. 


Microphone (also hnown as Microphone Surveillance. TJisur) 

A microphone is a device used to eavesdrop by mean 


other than wire tapping. Described below are several vari- 
ations of microphones some of which involve the use of telepli 
lines and/or equipment but do not constitute wire taps as 
defined above. 



xiv 


In some instances, a microphone is concealed in a 
telephone instrusent for the purpose of monitoring converse 
In the area of the instrument as well as both ends of the 
telephone conversations. This is considered a conbi nation 
wire tap and microphone. ^ 





SAHLT POLXCY 


Early Use of Ulcronhones bv FBI 


Eactenslve file revlevs disclose only that the 
early use of microphones by the FBI Is not recorded In 
^ny detail. It appears that microphones were used by the 


FBI during the 1920*8 


n the late 1920 *s and In the 1930 *s 


their use was confined to the obtaining of intelligence 
Infonaatlon In criminal cases. (Exhibit 1 ) 

Bureau Authorization First Eeciulred in 1938 


In a memorandum from Hr. E. P. Coffey to Mr. Nathan 
dated June 3, 1938 » the Technical Laboratory expressed the 
opinion that the question of prior Bureau authorization for 
the installation of a microphone had not previously arisen. 
Ur. E. A. Tamm noted on this memorandum that Bureau author* 
isation should be obtained on all occasions. (Exhibit 2 ) 
This requirement for prior Bureau authorization 
to install a microphone was incorporated in the Manual of 
Rules and Regulations on November 1938 » and read as 

follows! 
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Instructions to Fioldt 1941, 1944 


All Special Agents In Charge wore advised by 
letter dated Septenber 5, 1941, that all requests for the 
Installation of laicrophone surveillances must be made by 
the Special Agent in Charge or the Acting Special Agent 
In Charge and must be made telcphonically tt> Mr, Tamm 
or, in his absence, to Mr. Tolson. This letter also 
stated that Messrs. Tamm and Tolson would not authorize 
the Installation of a microphone surveillance except upon 
the personal Instructions of the Director. (Exhibit 5 ) 

These instructions were later modified on April 22, 1944, 
to permit the field to make the requests by coded teletype 
or by confidential letter as well as by teletype. (Exhibit 6) 
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LEGAL IirrEEPRETATIONS 


Supremo Court Doclsion in Goldman Case, 1042 


An Important decision Involving the use of a 
microphone was rendered by the United States Supreme 
Court on April 27, 1942, In this case, Goldman v. 

United States , the Court held that conversations overheard 
agents through 

||||||||||||[[|||||||||[|[^^ adjoining the 

defendant's room were admissible and that the use of such 
an instrument was not a violation of the Fourth Amendment's 
provision against illegal searches and seizures. It is 
significant to note, hov/evor, that the installation of 
the instrument which produced the evidence did not involve 
a trespass. (316 U.S. 129) 


FBI Distinction between Technical Cz Microphone 
^ur v'o i XI j , 1 i 3 


All Special Agents in Charge were advised by 
letter dated May 15, 1943, that the term technical 
surveillance would be construed to mean a telephone 
surveillance as distinguished from a microphone surveillance. 
(ExhjLJblt 7 ) The letter stated that It was essential that 
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this distinction bo bcrno In nlnd when requostlnR 
authorisation because nlcrophono survolllancos were 
authorl« 2 rd by tho Bureau but technical surveillances 
had to be approved by the Attorney General. 
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written, tho Attorney General had authority by virtue 
of a Presidential Directive of 1940 to approve wire 
tapping. (Exhibit 8 ) This Presidential Directive Is 
still In effect today. On the other hand, the Attorney 
General had not been given sinilar authority to approve 
nlcrophone surveillances at that time. 


Legal Guidance Sourtht from Department, 1944 

It Is clearly evident that Bureau policy on 
microphone installations was Influenced by answers to a 
series of hypothetical questions provided in a memorandum 

.Ttilo A ICiAA hw AlAvandAY* Hol V . Sne^iftl 

%«C»VWV9 W %« i*» ^ ^ J ^ ^ j ^ ^ ^ — — 

Assistant to the Attorney General. (Exhibit 9 ) The 
Director’s Inquiry which prompted Holtzoff *s answers was 
the first In what was to becono a series of requests over 
the years posing hypothetical situations Involving the use 
of nicrophones and seeking legal advice and guidance from 
the Department. 





Pertinent portions of Holtzoff ’s reply were 
incorporated in a letter to all Special Agents in Charge^ 
dated August 15, 1944 • (£3chibit lo ) The follot/ing 
pertinent quotations ore taken frosi this letter: 



”*!• Whore a contact microphone is used 
upon tho outer cxtronltios of tlie pi’cmlses and 
where no trespass has boon made upon tho 
promises from v/iiich the Inforn^tion is being 
obtained.* 

**The evidence so obtained is clearly admissible. 

’*’2. Whex'e a microphone, not a contact 
microphone, is placed against the innermost 
property lino ot the promises of the 
individual in question. *rho typo of 
installation had in mind is whore the wall, 
baseboard, or other property is gone through 
from an adjoining room and tho microphone 
placed against the wall, baseboard, telephone 
box, etc., of the premises in question.' 

"Tho ovidonco so obtained is clearly admissible. 
It should be borne in mind in this connection. . . 
that evidence obtained by a trespass not 
amounting to an unla^7ful search and seizure 
is not rendered inadmissible meroly because 
• of tho moans by which it was socurod. 

**•3. Where entrance Is had into tho 
premises in question with permission of the 

Janitor, manager, or nnyono else in authority 

and a microphone installation mado within 
the confines of the room itself. It will be 
■ appreciated if an opinion is ventured in 
this regard: first, whore tho installation 

is made prior to tho time that tho person 
actually takes possession of tho property; 
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Bocondp T/hcre tho Installation is nadc aftor 
tlio person is actually in possosoion and 
occupying tho promises.* 

**Tho evidence is clearly admissible if the 
Installation is nadc prior to tho tino t/hen 
tho subject actually taI:os possession of the 
property. Czi tho basis of the principles 
horotoforo stated^ it \70uld seen also that 
tho ovidcnco should bo. adnissiblo even if 
the installation is nado while the subject 
is actually in possession and occupying the 
promises « 

$ 

** *4. Whore tho existing facilities within 
the prenisos aro used merely through a means of 
rewiring the same* It is neant by this that no 
actual microphone is installed and that, tho 
facilities presently on tho protiisos aro used for 
this purpose. It v/ill bo appreciated in this 
regard if you will venture an opinion: first, 

whore the same is installed with permission of 
tho janitor, manager, or other person of possiblo 
authority; second, where on actual trespass is 
committed. * 

”The ansv/or appllcablo to case Ko. 3, Just 
discussed, also governs the situation in case 
Wo. 4. It is understood that rewiring does not 
involve any interception of a conversation 
passing over a toloplione wire. 

”•5. Where an actual trespass Is committed 
and a microphone installation is made within tho 
confines of the premises in question.' 

"On tho basis of tho principles heretofore 
discussed, it would seem that ovidcnco so 
obtainod should bo admissible, although no 
precise case decided by tho courts involving 
such a situation has been found. Tho basic 
principle governing the situation is tho ono 
horotoforo dlscussod, namely, that trespass 
not amounting to unlawful soarch and seizure 
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doo3 not vitiato tho evidence obtained thereby 

and that nicronhono survoll lance is not 

on ui valent to i;n iXlgrcax s>;:irch and *3eizuro. * 

Goldman v* bultod States, old U.S. 1H9» 

”*6. IThcro a nlcrophone Installation is made 
In a hall or roon subject to public hire. In this 
regard it trill be appreciated IS you t7ill offer an 
opinion in tho event tho Installation is made pi‘ior 
^ to tho actual hiring of tho hall and after tho 

actual hiring of the hall by tho person in question, 
and where tho inctaiiatioa is made with tho 
pcrmisi-lon of the management and/or as a result of 
trespass • * 

”In all of tho situations envisaged within the 
foregoing question, it v/ould seem that tho ovldonc© 

Is admissible on tho iprinciplo heretofore discussed. 

Tliorc is clearly no doubt as to its admissibility 
in the event that the installation is made prior to 
the actual hiriiig of the hull and with the 
permission of the manageuent . V/hile the question 
is not equally clear In the other instance, it 
L would sccsi that on the general principle heretofore 
discussed, tho evidence obtained under all of the 
' Dots of facts covered by case No. 6, should be 
' admissible." 

It should be emphasized that Mr. Uoltzoff rolled 
heavily or the decision in Goldman v. United States , particularly 
that portion of the decision which held that a microphone 
survolllanco was not equivalent to an Illegal search and seizure 

prohibited by tho Fourth Amendment. 

* 

i\ ■ 

f \ ^ ^Underlining added for ompha.sia 
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Tight Bureau supervision oi technical and 
microphone survoillanccb is m: nif ost in a letter 
addressed to all Special /Agents in Charge on November 18, 
1944. (Exhibit n) It \ras stated in this letter that 
Instructions requiring specific Bureau approval for the 
Installation of any teciinical or microphone surveillance 
were first issued in a letter to all Special Agents in 
Charge on September 5, 1941^ and had been brought to 
their nttontlon on several occasions thereafter. These 
instructions were again being brought to their attention 
to insure that there would be no possibility of misunder- 
standing and to advise them that any deviation from these 
instructions would result in the most drastic administrative 
action. 

Five months later, on April 18, 1945, all Special 
Agents in Charge were again reminded that they, or the 
Assistant Special Agents In Charge, must personally approve 
all requests sent to the Bureau for technical or microphone 
surveillances • (Bxliibit 12 ) 


4 
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Legal Gtil dance Obtained from Department, 1946^ 1947 

The Bureau *8 eoncem for close superrlsloii and tight 
control of nicrophones is evident again in the early postwar 
period. Following the pattern of presenting hypothetical 
situations involving the use of microphones which had been 
established by the memorandiui to Special Assistant to the 
Attorney General Holtzoff in 1944 , the Director continued to 
make similar inquiries of the Department. 

Assistant Attorney General T. Lamar Caudle responded 
to one such inquiry by memoranda dated December 3 and December 13, 
1946. (Eshlbit 13 ) The Department *c ancrers to thece 
hypothetical situations revealed a transformation in its 
interpretation of the lav regarding the admissibility of 
evidence obtained from microphones. 

In brief, &tr. Holtzoff had felt that the evidence 
might be admissible even if a trespass vere committed, because 
a microphone did not constitute an unreasonable search and 
seizure under the Fo\irth Amendment. The Department was now of 
the opinion that evidence against the defendant obtained from a 
microphone mould not be admissible even If entry into tho 
space vere made under color of authority, such as vith the 
cooperation of a landlord or hotel manager. 
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In rendering this opinion, the Dcpartnent stated: 

••..•Heretofore in every case in which the 
search and seizure have been denounced and 
the evidence held inadmissible as constituting 
a violation of the rights secured by the 
Fourth and Fifth Anenciments there hi.s been 
a physical trespass against the defendant. 

^ "Therefore, it would seem that where there 

has been a physical trespass upon the premises 
occupied by the defendrnt which directly 
results in affording the Federal agents with 
the means of listening to private conversations, 
the Gvidonco obtained by that means would be 
inadmissible on the ground that it was obtained 
by an illegal search rnd seizure. The 
hypothetical situations listed by the Director 
of the FBI pose varying degrees of trespass. 

The answers to the problems presented are 
a matter of Judgment which must be based 
upon the rolutionsnip between the trespass 
and the ability to overhear the conversation." 

It is worthy of note that the Department stressed 
the physical aspect of the trespass involved in the 
Installation of the microphone. It continued to rely on 
the authority of Goldman v. United States In stating that 
there would be no violation- of the defendant's constitutional 
rights when the microphone was not installed within the 

premises occupied by tbe defendant and there «as do trespass 

on those premises. 
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Xn rendering Its opinions on these hypothetical 
situations 9 the Department noted the unsettled state of 
the lav in this area and^ vhere it vas not sure of its 
ground because there vas no case in point | it observed 
significantly^ 

"..•the operation of the FBI in detecting 
crime should not be disturbed merely upon 
a possibility* • 

After a thorougii study of this Departmental 
opinion^ the Bureau incorporated the results into a 
hitter to y^ll Special Agents in Charge dated March 31, 
1947. (Exhibit 14) 
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PROBLEU OF HICROPnONES INVOLVING TRESPASS 


Review of Bureau Policy by Executive Conference > June 9< 1950 




The unsettled law regarding the adnlsslbillty of 
evidence obtained from microphones was obviously of 
continuing concern to Bureau officials* That concern and 
a realistic effort to deal with this situation are reflected 
in the deliberations of the Executive Conference held on 
June 9» 1950* (Exhibit 1$ The Conference dealt with the 
problems Inherent In the use of three types of microphone 
installations: (1)1 

rhich, in addition to monitoring 
conversations in a room^ overbears both sides of any 
conversation on the telephone; (2) a microphone Installed 
in the space either occupied by the subject or In which the 
subject Is located at the time the conversation occurs; and 
(3) a microphone located outside the space occupied by a 
subject^ such as a contact microphone on an adjoining wall 
which does not Involve trespass* 

The Executive Conference reviewed existing policy 
on these types of installations and noted that la none of the 
three installations cited did the Bureau advise the 


Department or seek authority for the installation of the 
microphone^ Xt was noted, however, that prior to the 
installation of a|||||m|[|||Pl authority was obtained from the 
Attorney General for the installation of a technical* surveil^ 
lance because ^he^|P||||||||||^ in reality, a form of wire 
tap* In seeking such authority, it was also pointed out that 
the Attorney General was not advised that the particular 
technical installation was a combination! 



In discussing the various types of microphones used 
by the Bureau, the conferees took note of the fact that a 
microphone installed in the premises of a subject is, in many 
instances, illegal because the installation is accomplished 
by trespass. There was also discussion on the point that all 
such microphones might be considered illegal by the courts 
even though they were installed on the premises prior to 
occupation by the subject. It was agreed, therefore, that 
the problem of using such microphones should be approached 
under the presumption that they might be considered illegal. 

On the other hand, it was agreed that, according to 
the existing state of the law as interpreted for the Bureau 


eunderlining added for emphasis 




by the Department » there appeared to be no necessity to seek 
authorization from the Attorney General ior the installation 
of a contact microphone outside the space occupied by the 
subject. This was so since there was no trespass involved 
and^ at that time, this type of installation was regarded as 
legal. 

The Executive Conference of June 9, 1950, observed 
that the Department had, of course, indirect notice of the 
Bureau’s use of the microphone technique. This indirect 
notice stemed from the Bureau’s requests, over the years, 
for Departmental opinions as to the admissibility of evidence 
Obtained in a variety of hypothetical situations involving 
the use of microphones. The Department also had direct 
knov/ledge that the FBI was using microphones from the Bureau's 
replies to questions concerning the availability of witnesses 
and the admissibility of evidence in some cases being 
considered for prosecution. For example, a microphone was 
utilized in the espionage case involving Judith Coplon, an 
employee of the Justice Department. 

Nevertheless, the Conference noted that, under 
existing policy, the Bureau was installing and using 

- 14 - 
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ftlcrophones on its own authority ♦ -^without any authorization 
Xrook the Departmeat^-and must assume responsibility Xor them 

■# AL. ^ i ^ t. . ^ ^ a J ^ ^ -1 _ ^ ^ ^ J _ » 
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the Other hand, it was pointed out that the Bureau, in 
countenancing illegal activities by authorizing some micro* 
phones which involved trespass, was influenced by its 
overriding obligations to gather intelligence information in 
the security field and to safeguard the welfare of the country « 
Xn this situation the Bureau faced a dilemma. As 
noted previously, the Attorney General had authority by 
Presidential Directive to approve wire taps, but no such 
authority was given to him in regard to microphone instal- 
lations. The Executive Conference of June 9, 1950, observed 
that if the FBI asked the Attorney General for authority to 
install microphones it would, in most instances, amount to 
a request for authority to engage in an illegal activity 
(trespass)* Obviously, it was extremely doubtful that the 
Attorney General, as the principal Federal law enforcement 
official, would grant such authority* The Bureau could not 
expect him to grant such authority even though the Department 
on notice that the Bureau used microphones and 


Underlining added for emphasis 
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it had aot objected to their use. Thus# to raise this issue 
with the Attorney General misht result* when trespass was 
involved# in the loss of this investigative technique so 
vital to the fulfillment of the Bureau* s responsibilities* 

During the Executive Conference of June 9* 1950, 
llr< Tolson stated that he was opposed to the use of any 
technique known to be illegal* Ur* Tolson believed that 
the Bureau* s position in using such techniques was untenable 
and that the Bureau would have to answer to criticism for any 
illegal activities* The Director commented, **I have no other 
alternative as this is presented but to agree with Tolson.” 

Under date of July 5, 1950, a memorandum to the 
Department raising the issue of using microphones involving 
trespass was prepared, (Ihchiblt 16) This memorandum, which 
was never sent to the Department# was returned to the 
Domestic Intelligence Division on April 23, 1951, with 
instructions to hold it until a more propitious time* 

Department *8 Continuing Awareness of Microphone Burveillances 

Although the Department was not Informed in writing 
at that time of cur use of microphones involving trespass# 
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•Xtensive discussions vere held between Bureau representatives 
and officials of the Bepartoent concerning the use of aicro* 
phones in the cases against communist leaders then being 
prosecuted under the Smith Act* It was agreed that# whenever 
the Department was giving serious consideration to the 
institution of criminal prosecution in any case^ the Bureau 
wouldf upon request, advise the Department in detail 
concerning any telephone or microphone surveillance employed 
by the Bureau or by other Federal agencies when the latter 
was known* In addition it was agreed that the Bureau would 
furnish such information without a formal request whenever 
it was aware or had reason to believe that the Department was 
seriously considering prosecution* (Exhibit 17 ) 

Ur* Belmonti other Bureau representatives! Deputy 
Attorney General A* Dovitt Vanech! Ur* Uclnemey, and other 
Departmental attorneys conferred on October 2, 1951* 

(Exhibit 18) During this conference, Ur* Belmont asked 
Ur* UeXnerney whether there was any doubt in bis mind that 
microphones bad been used in cases involving Smith Act 
subjects and that at least some of the microphones wore 
installed by trespass* Ur* Uclnemey replied that the 
Department was aware that such microphones had been used* 
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Issue of Microphones Involving Treapasa Presented to 
Pepartaont. 


In Tiev ot allegations nade by defense attorneys 

i 

in the Smith Act cases relative to TBl electronic coverage 


ox defendants, a memorandum vas sent to the Attorney General 
on October 6, 1051, (Exhibit 19 ) Vith regard to microphones, 

mgsioyaTjcliim • 


**As you are avare, this Bureau has also employed 
the use of microphone installations on a highly 
restrictive basis, chiefly to obtain intelligence 
information, . In certain instances it has been 
possible to install microphones irithout trespass, 
as reflected by opinions rendered in the past by 
the Department on this subject natter. In these 
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treated as evidence and therefore la not regarded 
as purely intelligence information. 


**As you know, In a number of instances it has not 
been possible to install siicrophones without 
trespass. In such instances the information 
received therefrom Is of an intolllgenco nature 
only.” 


This Bureau memorandum concluded by presenting the 
issue in these words: 

would like to have a definite opinion from 
you as to whether, in view of the highly productive 
intelligence information gathered from those sources, 
we should continue to utili^^o this technique on tho 
present highly restricted basis, or whether we should 
cease tho use of microphone coverage entirely in view 
of the issues currently being raised.” 
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Attorney Goner al McGrath Tflll Kot Authorize 

Involvln.n: Ti-o gnas'sl i'cbruary 2G> 1C 52 



Mlcrophonea 


Attorney General licGrath responded to the Director's 
request by memorandum dated February 26, 1052* (Exhibit 20 ) 
Bo said that the use of a microphone surveiXlanco which did 
not involve trespass would seem to be permissible under the 
present state of the law and cited United States v. Croldotein 
(316 U.S« 120) e He observed that surveillances that '*lnvolvo 
trespass are in the area of the Fourth Amendment, and evidence 
80 obtained and from leads so obtained Is inadmissible.*' 

Hr. UcGrath went on to say, "The records do not indicate that 
this quosticn dcalins with microphones has ever been presented 
before; therefore, please be advised that I cannot authorize 
the installation of a microphone involving a trespass * under 
existing law." 

On this memorandum the Director noted, "See that 
all such installations are terminated at once." Is accordance 
with the Director's instructions, all Special Agents in Charge 
were advised by letter dated March 4, 1952, that effective 
immediately authorisation would not be granted to install 
any microphone survoillanco involving trespass and that any 
such installation presently being utilized should be 


^Underlining is in the original memorandum from the 
Attorney General. 
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diBContlnudd at oae« and the Bureau «o advised* (Sxhlbit 21 ) 
Pepartinent Broadena Ite Interpretation of Trecpaes» 1952 

FoXIoving the receipt of the memoranduia of 
Attorney General McGrath dated February 26 « 1952 , the Bureau 
whs still confronted with the problem of what actually 
constituted trespass In the then existing law* Accordingly » 
ahother set of hypothetical situations involving microphone 
surveillances was presented to the Departnent in a menorandun 
dated February 28, 1952. (Exhibit 22 ) The Department's 
memorandum of reply » dated April lO^ 1952, furnished a 
tentative* but much broader* conception of what constituted 
^ trespass* (Exhibit 23) For example* the penetration of a 
common wall was said to partake of the nature of a trespass* 

It was even said* in contrast to an earlier opinion* that an 
installation of a microphone in the air space above the ceiling 
Of a room occupied by a subject now constituted trespass. 
Another opinion advanced* In contrast to earlier advice* was 
that a guest In a hotel had the exclusive use of his room and 
the absolute right of privacy* 




To sum up 9 the Department believed that any 
microphone installation t vith the exception of a contact 
device, vould constitute a trespass unless approval were 
given for the installation by someone vho controlled the 
premises involved, such as a Bureau informant • 



XvL vlev of Attorney General McGrath* s menorandun of 



February 26^ 1052^ vliich advised that he could not^ under 
existing laWf authorize the In&tallation of oicrophones 
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involving trespasBp the executive Conference net on Harch 14 1 
1952^ and dlecussed Bureau policies to implesient this ruling. 
(Exhibit 28) 

Following this Esecutive Conference ^ a letter vas 
sent to’ all Special Agents in Charge on Uarch 26, X952, 
(Exhibit 29) They were advised that their requests for 

I 

authority to utilize nierophone surveillances must state 
that no trespass of any kind would be involved either in 
the installation or maintenance of the microphone* For 
guidance in determining if trespass were involved, their 
attention was called to the h 3 rpothetical situations 
previously furnished to them. 




Based on the reply from the Department t coupled 


with opinions previously furnished, it now appeared that it 

would be possible to install microphones without trespass 

only in the following instances; 

Then Agents had legal access to adjoining property 
and Installed a contact microphone on the outer 
wall of the space controlled by the subject* 

When a microphone was installed within the 
premises with the knowledge and consent of the 
occupant. This would apply to persons cooperating 
with the Bureau, such as sources and informants. 

When a microphone was installed in a public hall 
and tho party contracting for the use of the 
space did not stipulate that it would be a closed 
meeting. 

Ztt analyzing the Bureau *s position at that tine, 
the memorandum dated April 28, 1952, stated **We have now 
reached the point where we must decide whether we should give 
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up nlcrophoue coverage « for that Is the net result of the 
Department’s rullngSf or whether our reGponslbilltles for 
Internal security and espionage Intelligence require the 
continued use of this technique on a restricted basis despite 
trespass.** After reviewing the absolute necessity for 
obtaining such vital Information In security cases « the 
memorandum concluded, **Bear^g In mind the Intelligence 
part of our responsibilities as contrasted to the prosecutive. 
It Is questionable whether we can afford to give up micro* 
phone coverage . ^ 

It was recommended In the memorandum that: 

**1. We insist basically that microphone surveillances 
be Installed without trespass. 

**2« If it is not possible to install a microphone 
as above Indicated, and the intelligence to be 
gained therefrom Is a necessary adjunct to the 
Investigation Involved, consideration be given 
to authorizing the installation. Those survcil* 
lances will be limited to an absolute nlnlnua and 
will only be authorized when vitally necessary and 
when prosecution Is not contemplated.*' 

The Executive Conference of llay 5, 1952, unanincusly 
recommended approval of the recommendations set forth above. 
Ur. Tolson agreed but suggested that those installations 
about which there was a legal question be reviewed. The 
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Director concurred and cosmented^ **I an Inclined to die* 
continue all about whicli there ie any legal Question «** 

(Exhibit 30) 

Attorney General HcGrane ry Au thorizes Microphones Involving 
Vrespass in toGOflV June 5, - - - - 

The Director conferred vith Attorney General 
lIcGranery on J\me 6, 1952^ concerning the problem of micro* 
phone installations where trespass was involved. By way of 
background y a memorandum from Ur. Belmont to Ur. Ladd, dated 
May 23, 1952, had expressed the opinion that the value of 
the intelligence information gathered warranted the use of 
microphone surveillances even though trespass was involved. 
(Exhibit 31) However, it was essential that the Bureau obtain 
the backing of the Attorney General for the use of this 
technique. Ur. Tolson had commented that he believed these 
microphones should be removed unless the Attorney General 
authorized them. The Director noted that he would speak to 
the Attorney General. 

Xn the conference with Attorney General UcGranery 
on June 6, 1952, the Director referred to the fact that the 
prior Attorney General# UcGrath, bad ruled he could not approve 
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the installAtlon of microphones vhero trespass was Involwed. 

CEzhiblt 32) The Director told Attorney General UcGranery 

that such Installations had been utilized on a wery limited 

basis by the FBI and only in cases which directly affected 

the Internal security of the United States* The Director 

pointed out that* after this ruling by Attorney General UcGrath 

on February 26, 1952, the Bureau had discontinued nearly all 
» 

of the microphone Installations which involved trespass* 

Attorney General UcGranery told the Director that 
he thought It was entirely proper for installations of micro* 
phones to be made In any case where elements were at work 
against the security of the United States and that, in such 
Instances, where the Director felt there was a need to Install 
microphones, even though trespass might be committed, he 
would leave it to the Director's Judgment as to the steps to 
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this authority would be used only in extreme cases and only 
In cases involving the Internal security of the United States. 


Discussions to Obtain ftodlficatlon of Department's 
Tnterprotatfon of urecoass 


I For almost a year following the Director's 

<^^ference with Attorney Goneral UcGranery on June 6, 1952, 

/ 



Bureau officials were la regular contact with Departmental 
attorneys with regard to a study the Department was waking 
to determine under what conditions microphone surveillances 
night properly be nade. The Department's approach to this 
problem was outlined in conferences with Departmental 
attorneys William Foley and Thomas Ball of the Criminal 
Division w 

On December 1, 1953^ attorneys Foley and Ball stated 
that it was apparent to them that the Attorney General* as 
chief law enforcement officer of the country* could not be 
placed in the position of authorizing outright trespass. 
(Exhibit 33) However* bearing in mind the value of the 
microphone technique in cases affecting the national welfare 
and security* they felt that the Attorney General could, in 
effect* throw his weight behind the Bureau in those cases 
where trespass was a technical violation or where trespass 
was arguable. Attorneys Foley and Hall stated that they 
believed that the previous interpretation by the Department 
as to what constituted trespass was far too restrictive. 

Mr* Belmont and Mr. Hennrich of the Bureau 
suggested to attorneys Foley and Ball at this conference 
on December 1* 1953* that it might be possible for the 



Attorney General to send to the Bureau a menorandua nodlfylng 
the Departnent*8 interpretation of trespaee and giving 
I^epartmental baching for the use of microphones in situations 
where there was not outright and clear trespass. Specifically » 
three i^tuations were cited: 

(1) TThere a microphone was placed within the — i 

subject *8 dwelling by means 




(3) Where a microphone was placed within the 
subject *8 room or meeting place through 
actual access to the space but where such 
access was gained through the assistance 
of a person having legal access to the 
space, such as a landlord, hotel manager, 
etc. 

Ur. Belmont and Ur. Hennrich estimated that, if 
the Bureau received Departmental backing in regard to 
installations of the types described, it would cover more 
than 75 per cent of the microphones the Bureau was then using 
in security cases. They noted, however, that the Bureau 

would still be in the position, in certain other exceptional 
cases where prosecution was not contemplated, of needing 
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microphone coverage despite the outright trespass involved, 

because it vould be essential to the national velf^e. 

kn interim memorandum concerning the Department* s 

study, dated December 9, 1953, was received from Assistant 

Attorney General Varren Olney, 111. (Exhibit 34 ) This 

Departmental memorandum reviewed the state of existing lav 

regarding microphone surveillances and reached conclusions, 

pertinent portions of which follow: 

**The evidence secured by a microphone surveillance 
and accompanied by the commission of a trespass may 
or may not be admissible, depending on the view 
taken by the Courts, in balancing the * reprehensible* 
conduct of federal agents in securing the evidence 
against the nature of the crime and the weight of 
the evidence, of their prerogative to exclude the 
evidence by establishing a Judicial rule of evidence, 
as in the McNabb decision, entirely apart from 
constitutional considerations* 

**ln conclusion, this Division is constrained to 
emphasize what is already manifest from the above 
discussion and analysis, that the legal questions 
posed by the hypothetical situations in your 
memorandum of February 28, 1952, and related 
memoranda, partake of a novel character and, 
hence, are not susceptible to precise determi- 
nation on the basis of precedent or authority* 
Moreover, our task, in formulating and applying 
a theoretical yardstick, is made more difficult by 
the distinct and continuing conceptual conflict 
within the Supreme Court itself, with respect to 
the application of the constitutional safeguards 
against * unreasonable searches and seizures* and 
the relative significance of an * illegal entry* 
or * trespass* In determining the admissibility or 
non-admissibility of the evidence involved herein* 



Zt is obvious, therefore, that in reconsiderine 
this matter and restating our views, it is 
impossible to forecast with certainty the future 
trends of the Supreme Court in this area and to 
predict their Judicial acceptability**' 

Supreme Court Decision In the Irvine Case, 1954 

While the Department was engaged in its study of 
microphone surveillances, a significant case. was decided by 
the United States Supreme Court on Februaxy 8, 1954. In 
this case, Irvine v« California , (347 TJ.S. 123) local law 
enforcement officers, with authorization from the district 
attorney, installed a microphone surveillance involving 
trespass on the premises of Patrich E. Irvine. The police 
re«ontered Irvine* s premises on two separate occasions to 
change the location of the microphone. After Installing tho 
microphone in his bedroom, they were able to obtain evidence 
which led to his arrest on bookmaking charges. 

The United States Supreme Court, in a five to four 
decision, upheld the conviction on the grounds that the 
Illegally obtained evidence could be admitted in a state court 
for a state crime and such admission did not violate the due 
process clause of the Fourteenth Amendment. However, the 
Court strongly denounced the activities of the police and 
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suggested tbst the court record l>e brought to the attention 
6t the Attorney General of the United States to determine if 
there mere any violations of civil rights statutes. 

Of more significance to the work of the Bureau « 
however, was the fact that the Justices, in both the majority 
and dissenting opinions, felt that the actions of the police 
were **incrcdible.** This comoent by the Justices recalled 
the earlier opinion received from the Department in its 
memorandum of December 9, 1953, that the Courts might decide 
whether evidence obtained by microphone surveillance was or 
was not Edraissiblo by balancing the •’reprehensible*’ conduct 
of Federal agents in securing the evidence against the 
nature of the crime and the weight of the evidence. 
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IPaiOnANDTO OP AOTH0R12ATI0N FROM ATTORTOT GKNI31AL BROWNELt 


Bureatt Continues to Seek Departnental Backing, 1954 


Ueantiiae, the Bureau had not received any statement 
from the Attorney General giving backing for the use of 
microphones in situations where there was not outright and 
clear trespass involved. It will be recalled that such 
backing had been the subject of discussion between Bureau 
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1953. 


The Director • therefore, instructed that the 
Departnont be pressed on this matter and suggested that 
Mr. Hlchols discuss it with Mr. Rogers of the Department 
and that Ur* Boardman discuss it with Ur. OIncy. 

Vhen Ur. Nichols spolce to Ur. Rogers on March 29, 
1954, Ur. Rogers inquired regarding the nature of the 
situations that would Involve microphone surveillances. 
(Exhibit 35/ Ur. Nichola e^laincd that they would 
Involve, essentially, espionage and other internal security 
matters. I£r« Rogers agreed that the Department should 
back the Bureau in these matters and requested that, on 
an Informal basis, he be furnished with a draft covering 
the Bureau *8 requirements. 
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Mr* Boardnan spoke to Ur. Olney and other 
Departmental attorneys on March 30^ 1954. (Exhibit 36 ) 
Ur. Olney referred to the case of Irvine v. Calif or nla > 
and discussed it in some detail. He expressed the opinion 
that the violent reaction of the Supremo Court vas due to 
the fact that the police had installed the microphone in 
the subject's bedroom and thereby exposed the private 
domestic life of the occupants. The fact that the police 
acted under the color of authority provided by the 
district attorney's knowledge that they had used a 
microphone surveillance did not* Olney pointed out, soften 
the Court*s violent reaction. Olney added tlhat this 
decision made it even more difficult for the Department 
to forecast the reaction of the courts whore tresjpass 
was involved. 

After considerable discussion^ Ur. Olney agreed 
to the following: 

(1) that microphone coverage was necessary 
in security cases in the national interest 

(2) that any cases going to prosecution must 
be carefully evaluated If a microphone had 
been used 

(3) that the Department would modify its 
interpretation of what constituted trespass 
ill tho installation of microphones 
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(4) t^at the Department would hack the Bureau 
in the use of microphones in security cases 

(5) that tho Attorney General should furnish 
a memorandum to tho Btiroau covering points. 
one« three^ and four above* 

Ifr* Olney also requested that the Bureau furnish 

the Department with an informal draft on these points from 

which the Attorney General Bemorandum would be prepared* 

Among the suggestions made by Br* Olney at this 

conference on Uarch 31, 1954, was one to present proposed 

microphone installations to the Attorney General for his 

specific authority, as was being done in wire taps* At 

tho same time, lir* Olney stated that he doubted that the 

Attorney General would authorize a microphone installation 

involving a clear trespass* 

In his Uarch 31, 1954, memorandum to the Director 

reporting this conference with Ur* Olney, Ur* Boaruman 

pointed out that there were two fundamental drawbacks in 

Ur* Olney *s suggestion* First, there would be occasions 

when it was Imperative that a microphone be installed 

immediately and there could be a delay in obtaining apxnroval 

from the Attorney General, Second, it was once again 

doubtful that the Attorney General would approve a microphone 
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Installation vbere there vas clear tresjixaes# NeverthelesSi 
the Bureau’s responsibilities demanded that a limited 
nixsber of such installations be used. Therefore, the 
Bureau continued to face a dilemma* Xt could either 
install microphones on its osn authority in limited 
situations to obtain vital information or it could risk 
losing coverage necessary in discharging its resi>onslbilltlcs 
if these requests for microphone coverage were presented to 
tho Attorney General and denied* 

Bureau Proocnts Draft llemorandun to the Department 

Xn accordance vith the suggestions of llr* Eogers 
and Ur* Olncy, the Bureau furnished the Department, on 
April 1, 1954, a draft of tho proposed memorandum from the 
Attorney General backing the Bureau in tho use of microphones 
involving a trespass* (Exhibit 37 ) 

Hr* Nichols discussed this proposed draft vith 
Ur* Kogers on April 14, 1954* (Exhibit 38 ) Bogers 

stated that, after further reflection, he did not think 
much of the idea of having the Attorney General *’clcar 
microphone surveillances on the ground that time vas of the 
essence and ha thought the Attorney General would be in a 



much better position to defend the Bureau In the event 
there should be a technical trespass If he had not 
heretofore approved It.** Ur. Tolson noted, and the 
Director agreed, **...ve would be In a better position to 
submit requests to AG as we do wire taps.** 

Final Draft of Proposed Memorandum from Attorney General 
DrownelT 

On Hay 7, 1954, Mr. J. Walter Yeagley of Ur. 01ney*s 
office furnished the Bureau a copy of the final draft for 
the proposed memorandum from the Attorney General. This 
projposed memorandum would provide the Bureau with backing 
In the use of microphone surveillances Involving a trespass • 
This final draft was reviewed and evaluated In a memorandum 
from Ur. Belmont to Ur. Boardman dated Uay 8, 1954. 

(Exhibit 39) 

The final draft was approved by the Director, 
and Mr. Yeagley was advised of that approval on May 10, 1954. 
That draft became In fact an official memorandum from 
Attorney General Brownell dated Uay 20, 1954. (Exhibit 40 ) 

It Is Important to examine In some detail the 
Bureaa*s evaluation of that final draft to comprehend the 
intent of those who bad figured In the negotiations for this 
official backing from the Attorney General. 





In his nenorandua dated May 8, 1954^ Mr» Belaont 

set forth the following analysis of the final draft for 

the proposed aeaorandua from Attorney General Brownell: 

"•••the Attorney General would be giving us 
the green light for the use of microphones 
in internal security* cases* •• (he) points 
out the L^urcau has an intelligence function 
as well as a duty to develop evidence for 
prosecution* In the last sentence of the 
nemorandum it is atated^ *1 recognize that for 
the FBI to fulfill its important intelligence 
function^ considerations of internal security 
and the national safety are paramount and^ 
therefore, may compel the unrestricted use 
of this technique in the national interest.* 

"••♦relative to cr Iminaly cases* the Attorney 
General is not as strong but he takes 
cognizance of the need for microplione 
Burvelllanccs In cases affecting the 
national safety^ nnd indicates they should 
be use<f^in only the more important 
invest igat ioz^ • 

"•••The Attorney General points out the need 
for discretion and intelligent restraint in 
use of microphones by the FBI i n all cases* 
including iptornsl security igattors *^ aaci 
Vef ers to the ' Irvine case . V • 'ine 'attorney 
General f in effect g indicates that we 
should not put microphones in a bedroom 
or some comparable intimate location but 
.lit the same tine, ho points out that If 
/ important intelligence or evidence relating 
to matters connected with the internal 
! security can only be obtained by such an 
/ installation, it is his opinion that under 
/ such circumstances the installation is proper 
" and is not prohibited by the XI* S. Supremo 
Courtis decision in the Irvine case* 

dt/nder lining added for emphasis 



**«• .relative to trespass, each case vlll 
be considered on its own merits but the 
Department in resolving the problems which 
nay arise, will review the circumstances 
in the light of the practical necessities 
of investigation and of the national 
Interest which must be protected.'* 

Ur. Belmont observed, in his memorandun of Hay 8, 
1954, that there was no objection to the final draft of 
the nemovrandum from Attorney General Brownell, and stated 
that Bureau policy would continue to stress the necessity 
for microphone installations without trespass, particularly 



addition, the Bureau would point out to the field that it 
should avoid installations in locations such as bedrooms. 
With regard to criminal cases, it was noted that the same 
rules would apply and care would be taken to restrict 
microphone Installations to important cases. 


Attorney General Brow nell Authorises Lli c ronh o ncs Involving 
Wespass," ^lay 1^0, 1^54 

' 4 
2 

: The negotiations between Bureau officials and 
Departmental attorneys for a modification of the interpretation 





of trespass and for Departmental backing for FBI use of 
microphone surveillances culminated in a memorandum from 
Attorney General Brownell to the Director dated Hay 20 , 
1954. This memorandum was, as previously noted, identical 
with the final draft analyzed by Ur. Belmont and approved 
by the Director* Pertinent portions of this memorandum 
follow: 

**The recent decision of the Supreme Court 
entitled Irvine v. California, 347 U*S. 128, 
denouncing the use of microphone surveillances 
by city police in a gambling case makes 
appropriate a reappraisal of the use which 
may be made in the future by the Federal 
Bureau of Investigation of microphone 
surveillance in connection with matters 
relating to the internal security of the 
country* 

*^Xt is clear that in some instances the use of 
microphone surveillance is the only possible 
way of uncovering the activities of espionage 
agents, possible saboteurs, and subversive 
persons* In such instances, I am of the opinion 
that the national interest requires that 
microphone surveillance be utilized by the 
Federal Bureau of Investigation* This use 
need not be limited to the development of 
evidence for prosecution* The FBI has an 
intelligence function in connection with 
internal security matters equally as important 
as the duty of developing evidence for 
presentation to the courts and the national 
security requires that the FBI be able to 
use microphone surveillance for the proper 
discharge of both of such functions* The 
Department of Justice approves the use of 
microphone surveillance by the JFBI under 
these circumstances and for these purposes*** 
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Is my opinion that the Department should 
adopt that interpretation which will pcrEiit 
microphone coverage by the F3I in a manner most 
conducive to our national interest* I recognize 
that for the FBI to fulfill its important 
intelligence function^ considerations of internal 
security and the national safety arc paramount 
andf therefore^ may compel the unrestricted 
use of this technique in the national interest* Exhibit 40 ) 

Bureau Implementation of Departmental Authorization^ 1954 


After the receipt of Ur* Brownell*a memorandum of 
Hay 20 , 1954, Immediate stejps were taken to insure that Bureau 
policy and procedures adhered to the guidelines established 
by tbc Attorney General* It was stressed that the FBI would 
use microphones on a restricted basis in security and 
imx>ortant criminal cases* The Director instructed at this 
time, want the same standards to prevail in this project 
as prevail in the authorization of *Technicals*' No 
Installations are to be authorized unless approved specifically 
by Tolson personally*** The Director emphasized that he wanted 
**Tolson to pass on all microphone installations whether with 
or without trespass*** (Exhibit 41) 
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uSE OF MICHOpbu.nES IN CHItilNAL INT£J4LIG5Nt;ja i^itOGRAM 


Basic Policy 

The Bureau's Criminal Intelligence Prograap as it 
exists today 9 began during the latter part of Korcnber, 1957 « 
fol loving the infamous and much publicised nee ting of more 
than 60 racketeers at the estate of Joseph Barbara at 
Apalachin^ Kev Tork^ on Novead>er 14, 1957« 

The planning for the Bureau-vlde Criminal 
Intelligence ^ogram took place at a tvo-day conference, 
held In Washington, B* C«, and attended by Bureau officials 
and several Special Agents in Charge vho vould be expected 
to play major roles In the implementation of this effort* 

The original instructions, vhich vore sent to all 
field offices on November 27, 1957, outlined the general 
avenues of investigation and the goals to be achieved In 
establishing broad Intelligence coverage of organised crime 
In this country* (Exhibit 42 ) These instructions stated, 
”&lstlng Bureau Instructions must be fully complied vlth in 
the utilization of highly confidential sources or microphone 

Bunrelllances* No requests for technical coverage (wire taps) 

will be considered*"* 


^Underlining added for emphasis 
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In the laplcaentation of the Bureau *8 Criminal 
Intelligence Program, the field mas urged to use microphone 
surveillances* For example, all Special Agents in Charge 
'Were instructed by letter dated June 11, 1959, to be alert 
for situations in vhich extraordinary and confidential 
investigative techniques could be employed to advantage. 

(Exhibit 43 ) This letter cited a microphone surveillance 
as a good example of a highly confidential investigative 
technique vhich had already provided extremely valuable 
information concerning the activities of a notorious 
I7exr Jersey hoodlum* The letter specifically pointed out 
that it would be necessary that aggressiveness, initiative, 
and good Judgment be exercised so these techniques would 
be utilized in well^selected situations. 

Review of Microphone Utilization in Criminal Intelligence P^*o;yraia 

In compliance with a request from I5r» ToXson, 

Ifr* Belmont examined the microphone surveillances being 
used In the Criminal Intelligence Program and reported his 
findings in a memorandum to Ur* Tolson dated July 2, 1959. 
(Exhibit 44 ) In this regard, Ur. Belmont reviewed the 
deveXopments leading to Attorney General Brownell's memorandum 
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of Uay 20, 1954, Ur. Belmont pointed out that FBI authority 
for the use of microphones In criminal cases evolved from 
that portion of Ifr. Bro«nell*s memorandum In vhleh he 
stated, "X recognize that for the FBI to fulfill Its 
Important Intelligence function, considerations of Internal 
security and the national safety are paramount and, therefore, 
may compel the unrestricted use of this technique In the 
national Interest.^ By vay of explanation, Ur. Belmont 
stated: 

**lt Is noted that the use of the terminology 
'national safety* vaa Interpreted by the 
Bureau to Include criminal cases, particularly 
as in the AG's letter he uses terminology 
such as the 'need for discretion and 
Intelligent restraint In the use of micros * 
phonos by the FBI in all casesy * inciuding 
Internal security matters. * Ix appears, 
therefore, that the AG's letter, vfhilc 
primarily directed toT?ard security matters 
as this vas the basis on vrhich the issue 
vas raised vith the Department, used 
terminology \fhlch vas interpreted by the 
Bureau to apply to criminal cases as veil." 

Executive Conference Affirms Interpretation of **2?ational 

e • 


On July 20, 1959, the Executive Conference again 
considered the question of seeking approval from the Attorney 


vUnder lining added for emphasis 
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General before instituting microphone surveillances in 

V- 

specific criminal cases* As a result of this deliberatioui 
the following summation^ approved by the Director, was 
made: 


**The Executive Conference considered whether 
existing policy with reference to Installation 
of microphone surveillances should be changed 
at this time or whether we should re<fxrcsent 
thi^ natter to the AG for reaffirmation of 
X>epartnental policy as set out in the AG*s 
memorandum of 5/20/54 • It was the belief 
of the Executive Conference that the language 
of the AG*s 5/20/54 memorandum covered both 
Security and Criminal .natters; that we are 
adequately protected by this opinion of the 
AG, supported by that of Ur. Rogers In his 
discussion of this matter with Mr. Klchols 
on 4/27/54. The Executive Conference 
unanimously agreed that as long as 
Mr. Rogers continues as AG this matter not 
be represented but that we proceed as in the 
past on the strength of the 5/20/54 memorandum.*' 
(Exhibit 45 ) 


Reminder to Field TThere Trespass Involved 

By letter dated January 22, 1960, all Special 
Agents in Charge were reminded that whenever they requested 
authority to Install a microphone surveillance complete 
details of the proposed installation oust be furnished to 
the Bureau and they amst point out specifically whether 
trespass would be involved and whether the microphone would 
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be iostalXed in the telephone or a telephone instrument 
vould bo used in any vay. (Exhibit 46 ) The letter 
stressed that all Special Agents in Charge must continue 
to supervise personally all microphone surveillances* 
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TENimS OF ATTORNEY GEITERAIi ROBERT KENNEDY, 1961-1964 

Overall Bureau policy on microphone surveillances 
Viilch developed from the authority granted in Attorney General 
Herbert Brownoll’s memorandum of Uay 20 ^ 1954, was still being 
followed on January 21, 1961, when Robert F« Kennedy was sworn 
in as Attorney General* 

Crusader Against Organized Crime 

■. ■ III . ,1 I II . II ■ 

For a number of years prior to January 21, 1961, 

Ur. Kennedy had built a public image as a staunch crusader 
against organized crime. He. had served as counsel for the 
Senate Committee which investigated labor racketeering . He 
had also written a book, ’’The Enemy Within” (1960), in which 
he warned, ”If we do not on a national scale attack organized 
criminals with weapons and techniques as effective as their 
own, they will destroy us.” (Exhibit 49 ) 

In November, 1960, Ur. Kennedy appeared on the 
television program, ”2Ieet the Press.” (libchiblt 50) During 
this program, he said that something must be done about 
organized crime, and mentioned the meeting of the Nation’s top 
hoodlums at Apalachin, New York. Mr* Kennedy, in discussing 
What would bo done with organized crime if John F. Kennedy were 
elected President, noted that Federal agencies did not at that 
time have intelligence coverage in the organized crime field 
as was maintained in the field of communism, and said that the 
situation would be changed* 
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After he became Attorney General » ifr. Kennedy made the 
following statement, •••••We are now treating organized 
crime as the Federal Bureau of Investigation has treated 
communism over the period of the last 30 years (Exhibit 51} 

. Ifr* Kennedy *8 crusading tactics against organized 

% 

crime caused one newspaper to comment, •*One certainty about 
Robert F. Kennedy, when he was named Attorney General, was 
that he would exert himself as a *crime buster* *•* 

Ur* Kennedy did, indeed^ exert himself against organized 
crime* Shortly after he took office he made it clear in 
his public utterances that he would conduct a concerted drive 
against organized crime in his new position* (Exhibit 52 ) 
Early in 1961, Ur* Kennedy moved to enlist the 
combined forces of several Federal investigative agencies 
for an intensified drive against organized crime* To 
coordinate this concerted effort, Bfr* Kennedy used the 
Organized Crime and Racketeering Section of the Department 
of Justice* The FBI had, of course, major responsibilities 
in this program* 



On February 16, 1961, ifr, Kennedy held a 


luncheon conference at the Treasury Department* In 
attendance at this conference were Secretary of the 


Treasury Douglas Dillon, Commissioner of the Internal 






Bevenue Service Mortimer M* Caplin, the Director, and 
other officials* Ur. Kennedy outlined at this conference 
the program which he had In mind for making Inroads into 
organized crime. (Exhibit 5^ 

As part of the proceedings, Ur. Caplin presented 
for the examination of Ur. Kennedy and the Director copies 
^of Instructions he ^ad issued to Investigative personnel 
of the Internal Revenue Service concerning the responsi- 
bilities of that agency In the drive against organized crime. 

These Instructions, entitled '’Special Racketeer 

Investigations," were enclosed In a letter from Ur. Caplin 

to Ur. Kennedy which Ur. Caplin delivered personally to 

Ur. Kennedy that day. This document made specific reference 

to planned use of electronic aids In Investigation of leading 

racketeers by the Internal Revenue Service. Page two of 

this document stated, "In conducting such Investigations, full 

use will bo made of available electronic equipment and other 

technical aids, as well as such investigative techniques as 

surveillances, undercover work, etc." 

Ur. Kennedy Advised of Bureau *s Plans Against Organized 
Crime 

In a memorandum dated April 0, 1961, the Director 
was Informed about conferences with selected Special Agents 
in Charge held In connection with the Intensification of the 







CrlBlnal Intelligence Program, In this Bemorandtui it was 
noted that the Bureau had previously furnished Attorney 
General Kennedy, for his information, instructions to Burei 
field offices contained in letters to all Special Agents ii 
Charge dated March 1 and March 30, 1961. (Exhibit 54 ) 

a# 1 1 A^A^A^ aaaK 

Bureau office had the obligation to establish **that type 
of coverage** on the criminal underworld which the Bureau hi 
achieved in its investigations of the Communist Party, By 
way of explanation, the letter stated that the techniques 

I 

which had proved so invaluable in the internal security fi< 

/ 

must be carefully considered and adapted wherever feasible 

to the present policy regarding technical surveillances, 
(It will be recalled that Bureau policy prohibited the use 
technical surveillances in the Criminal Intelligence Progri 
It was stated in the memorandum of April 6, 1961 
that the Bureau had not yet advised Attorney General Kenne< 
in writing about the ^crash program*' to make cases in the 

Concerning this, the Director noted, **1 have orally advisee 
A«Q» of plans we have in mind,** 
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Early lit 1961, Attorney General Kennedy had agre< 
to testify concerning proposed wiretap legislation being 
considered by the Senate Judiciary Subconmittee* On 
April 26, 1961, a Meeting between Departmental representat: 
and Assistant Director Courtney Evans was held in the offi< 
of Deputy Attorney General Byron White to formulate a 
position on this legislation for the Attorney General- 
(Exhibit 55 ) 

During the discussion it was pointed out that th< 
Attorney General should also be prepared to answer questloi 
concerning other phases of eavesdropping," including the 
use of microphone surveillances. To assist the Attorney 
General in this regard, the Bureau d elivered a memorandum 
to Deputy Attorney General White dated Hay 4 , 1961 - (Exhlb; 
This memoranduia stated that the Bureau *s views on the use < 
microphone surveillances in FBI cases were being furnished 
in connection with the Attorney General *s contemplated 
appearance before the Senate Subcommittee on Constitutlona' 
Rights* pertinent portions of this memorandum of May 4, 1\ 
follow: 
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*'Our policy on the tise of microphone surveillances 
is based upon a memorandum from former Attorney 
General Herbert Brownell dated Hay 20, 1954, in 
which he approved the use of microphone surveil- 
lances with or without trespass* In this memo- 
zandum Ur. Brownell said in part: 

recognize that for the FBI to fulfill its 
important Intelligence function, considerations of 
internal security and the national safety are 
paramount and, therefore, may compel the unre- 
stricted use of this technique in the national 
interest.' 

"In light of this policy, in the internal security 
field, we are utilizing microphone surveillances 
on a restricted basis even though trespass is necessary 
to assist in uncovering the activities of Soviet 
intelligence agents and Communist Party leaders. 

In the interests of national safety, microphone 
surveillances are also utilized on a restricted basis, 
even though trespass is necessary, in uncovering ma.ior 
criminal activities. We are using such coverage in 
connection with our investigations of the clandestine 
activities of top hoodlums and organized crime. From 
an intelligence standpoint, this investigative technlqu 
has produced results unobtainable through other means. 
The information so obtained is treated in the same 
manner as information obtained from wire taps, that 
is, not from the standpoint of evidentiary value but 
for intelligence purposes," 




"There is no Federal legislation at the present 
time pertaining to the use of microphone surveil- 
lances. The passage of any restrictive legislation 
in this field would be a definite loss to our 
I investigative operations, both in the internal 

security field and in our fight against the 
criminal element. This is especially true in the 
ease of organized crime where we have too few 
weapons at our command to give up the valuable 
technique of microphones." 





Since this nemoranduB was furnished ^to the Deputy 
Attorney General for the specific use of. the Attorney Genera 
it was official notice to Ur. Kennedy and to the Department 
of Justice of the Bureau's policy concerning the use of 
microphone surveillances. Moreover » it spelled out that the 
Bureau had interpreted Attorney General Brownell's letter 
of Hay 20 I 1954, to give it authorization for use of 
microphone surveillances in criminal cases. If there were 
disagreement with this interpretation, the Bureau should 
have been so advised at that time. 

Ur. Kennedy Pleased About FBI Microphone Coverage 

On July 6, 1961, Mr. Kennedy held a conference of 
attorneys in the Department's Organized Crime and Racketecri 
Section as the concluding phase of an inquiry he had been 
conducting on the activities of this Section. Assistant 
Director Evans, who was present at this conference, was 
asked by Ur. Kennedy about ''electronic devices,” similar to 
those used in espionage cases, in the investigations of crg£ 
ized crime. Since there were a number of people present, 

Ur* Evans made a general reply which, conveyed the message 
that he would discuss this matter with the Attorney General 
under more appropriate circumstances* (Exhibit 57) 




In a aemorandum dated July 1961 , Ur* Evans 
recorded Ur* Kennedy's remark, noted that there was 
serious question as to. whether the Attorney General was 
aware of the difference between a technical and a 
microphone surveillance, and asked for permission to 
discuss this subject with the Attorney General. The 
Director approved, and Ur* Evans saw Ur. Kennedy in 
regard to this matter on July 7, 1961. Ur. Evans 
recorded this discussion with the Attorney General in 
a memorandum dated July 7, 1961. (Exhibit 58 ) The 
following pertinent quotation is taken from this 
memorandum: 

”It was pointed out to the Attorney General 
that we had taken action with regard to the 
use of microphone surveillances in these 
cases (organized crime investigations) and 
while they represented an expensive inves«* 
tigative step, we were nevertheless 
utilizing them in all instances where 
this was technically feasible and where 
valuable information might be expected. 

The strong objections to the utilization 
of telephone taps as contrasted to 
microphone surveillances was stressed. The 
Attorney General stated he recognized the 
reasons why telephone taps should be 
restricted to national-defense— type cases 
and he was pleased we had been using 
microphone surveillances where these 
objections do not apply wherever possible 
in organized crime matters." 











The very first sentence of the memorandum of 
Ausust 17 , 1961 9 which Ur« Kennedy approved « stated 
is frequently necessary fo|||||||||||||^^ 

lllllllllll^^ order to monitor microphone 

surveillances* The memorandum also stated that these 


situations occur when it is impossible to locate a 
secure monitoring point in the immediate vicinity of the 
premises covered by the microphone* On its face» there- 

fore» this document informed former Attorney General 

i 

Kennedy of the procedures and problems involved in 
microphone surveillances which were broader in scope 


than the specific issue presented in regard to 
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By axzixing bis signature to this memorandum, 

It is clear that former Attorney General Kennedy was 
not only authorizing the use of microphone surveillances 
in the Criminal Intelligence Program in New York City 
but was also acknowledging that he was on notice that 
these microphone surveillances were used frequently 
and in several situations by the FBI elsewhere. 

On December 24, 1965, Assistant to the Director 
DeLoach and Assistant Director Gale interviewed former 
Assistant Director Evans about what had transpired 
when he took this memorandum to Attorney General Kennedy 
on August 17, 19G1. During this interview, Mr, Evans 
recalled that he described fully the 



connection with microphone surveil- 
lances, not only in New York City, but also elsewhere. 
Mr, Evans stated that there was no doubt in his mind 


that former Attorney General Kennedy was fully aware that 
the FBI was 
top hoodlums. (Exhibit 6l) 


Mr, Kennedy Requests '’Appropriate Surveillance" of 


During the Summer of 1961, information had come 
to the attention of llr. Kennedy that Teamster President 












that Ur* Kennedy *8 query reveals that there was little 
doubt in his mind that the FBI used microphone 
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been should have been removed when it was necessary tor 



- 61 ~ 









iir« Evans to check on the matter before reporting to 
lir« Kennedy that It vas not an FBI microphone 
surveillance. (Exhibited ) 

llr, Kennedy Listens to Tape Recordings of FBI Microphone 


Surveillances 


If there were any remaining doubt In 
Ifr. Kennedy *8 mind that the FBI was using microphone 
surveillances 9 It should have been dispelled during two 
visits he made to FBI field offices. On March 19, 1963, 
Mr. Kennedy was briefed on organized crime Investigations 
in the FBI’s Chicago Office. This briefing was attended 
by other Departmental officials. Including Wllliaia 
Hundley, Chief of the Organized Crime and Racketeering 
Section. After Special Agents of the FBI told them 
about the corruption of local law enforcement officers 
by Chicago hoodlums, a tape recording from an FBI 
microphone surveillance was played for them. This 
recording contained a discussion between th 

* ' 

and a lieutenant 

the Chicago Police Department. 




c 



During thd playing of this tape recording » 
both ICr. Kennedy and Ur. Hundley Interrupted Iron tine 
to tine to inquire as to the identity of a particular 
speaker. The voices involved in the conversation were 
identified for then. Also during the playing of the 
tape, or inmediately thereafter, Ur. Hundley asked whether 
the FBI had a "tech** in a particular establishment which 
he named. He also asked if '* techs*' were legal or Illegal. 
Ur - Kennedy then stated , "They * re all illegal . " 

Ur. Hundley also asked where the installation 
was located from which this tape recording was obtained. 
Ur. Kennedy stated that he did not believe that he wanted 
to know the exact location of the installation. 

Following the playing of the tape, Ur. Kennedy asked 
whether or not the Chicago Police Department was aware 
of the information contained in this tape. He was told 
that it was not. 

This conference in the FBI*s Chicago Office 

lasted several hours longer than was originally intended. 
Following the conference and again at the airport prior 
to his departure from Chicago, Ur« Kennedy said to. 

Ur* Uarlla Johnson, Special Agent in Charge of the FBX*s 
Chicago Office, that he was extremely impressed with 
the Chicago Office *s Investigative work against 


c 



organized crime , and stated that he wanted the Chicago 
Office to keep up its extensive and intensive 
investigations in this field* 

The Special Agents involved in this Chicago 
conference have submitted sworn statements concerning 
what transpired at the conference, includine what 

• - w -- — ' 


Ur* Kennedy said. (Exhibit 65) 

• After he returned to Washington^ D* C*, 

Ur* Kennedy sent a letter to Ur* Uarlin Johnson in 
which he said that he appreciated the fine presentation 
made by Ur* Johnson his Agents during his visit 
to Chicago* Ur* Kennedy added that the presentation 
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In regard to this conference in Chicago^ 

Ur* Hundley told Assistant to the Director DeLoach and 
Assistant Director Gale on December 30, 1965, that it 
was obvious to him at the tine of the conference that 
the recording was obtained as the result of microphone 
coverage* He stated that he could not, of course, say 
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to the recording, and there was no open discussion of 

the fact that the recording came from microohone 









that these individuals do not always meet in the most 
desirable locations and, no matter hov good the equipment 
is« it cannot overcome the problem of g^uttural voices and 
whispered conver sat ions » such as were on this tape 
recording* 

Special Agents of the FBI who participated in 
this conference have submitted sworn affidavits as to what 
transpired* including the question asked by Mr. Kennedy. 
(Exhibit 68 } 

Evidence Kir. Kennedy's Staff Was Aware of FBI Use of 


Microphone Surveillances 

In addition to Hr. Kennedy's personal involve- 
ment in matters relating to microphone surveillances* 
members of his Staff were, in specific security and 
criminal cases* on notice that microphone surveillances 
were used by the FBI. The following are typical 
instances: 

(1) On Hay 25* 1961* Herbert J. Hiller* Jr.* 
Assistant Attorney General* Criminal Division* Department 

of Justice* sent a significant letter to Senator Sam J. 
Ervin* Jr. * of North Carolina. The following is the 
complete text of this very revealing letter: 
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"Thank jon tor your letter of Hay 19^ 1961* * ** 

"X hare been adrlsed that as of February S, 1960 
the Federal Bureau of Investigation maintained 
76 wiretaps* 

"You also request information 'relative to the 
nature and extent of the use of electronic 
eavesdropping apparatus by agents of the 
Department of Justice*' 1 have checked with the 
Federal Bureau of Investigation and| as in the 
case of viretapplngy the technique of electronic 
listening devices is used on a Mghly restricted 
basis* The Federal Bureau of Investigation has 
67 of these devices in operation* The majority 
are in the field of internal security with a few 
used to obtain Intel 11. rre nee infomation with 


ertard to or'taniaod crime.* 

**The Department feels the information in the 
third paragraph should remain confidential. 

However, whether the information should be made 
public is left with your discretion*'* (Exhibit 69 ) 






[Exhibit 70 ) 


*TJn<ler lining focr added emphimls 

**Discontinued because of pending proseoutive action under 
Internal Security Act of 1950* 
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(3) On August 16« 19639 Willlain Foley 9 
Acting Assistant Attorney Generalt CrininaX Division 9 was 
orally advised by FBI representatives that the Los Angeles 
Office of the FBI had a microphone surveillance on 


as closely allied with the *'skiinning 
operation'* involving the flow of illegal diverted funds 
from Las Vegas gambling casinos to the leadership of 
La Cosa Kostra and other top racket element a^||[mi|pwas 
being considered for prosecution on an obstruction of ■ ^ 
Justice charge. (Exhibit 71 ) 

(4) On April 23 ^ 19639 Assistant Attorney General 
Herbert J. Miller of the Criminal Division was orally advisee 
that the FBI had microphone coverage of several of the 
subjects involved in the case 
al. This was a large-scale bookmaking operation in 

Kansas City 9 Missouri 9 (Exhibit 72 ) 

(5) On July 11 9 19639 Assistant Attorney 
General Miller was orally advised by FBI representatives 
that a microphone surveillance coverin 

in Las Vegas 9 Nevada 9 had been compromised. 

was at that time 
under subpoena to a Federal Grand Jury in Los Angeles. 







California^ probing the activities o 
a key figure la the '^sklznalng operation** at Las Vegaa. 
(Exhibit 73) 

( 6 ) On March 6 , 1964 » Assistant Director Evans 
orally advised Assistant Attorney General Herbert Miller 
that the FBI had microphone surveillances o 

activities in Philadelphia « Pennsylvani 
as Attorney General Kennedy knev, was a member of 

e was then the subject 
of a case involving Interstate Transportation in Aid of 
Racketeering-Extortion • and was awaiting trial. Assistant 
Director Evans also told Mr. Miller on March 6 , 1964 , that 
the FBI had microphone coverage on th 
Illegal gambling casino in Hot Springs « Arkansas, inas- 
much as there was a possibility of Federal Grand Jury 
Inquiry Into prevalent illegal gambling in that city. 
(Exhibit 74 ) 

A memorandum dated April 9, 1964, entitled 
**Eleetronlc Surveillance*' was sent from the FBI to 
Assistant Attorney Genet al Miller. M!r. Miller had for- 
warded a copy of a Departmental memorandum on the subject 
of electronic surveillances, which proposed that the 
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Department undertake a suryey of equipment being used 
and a legal study of this matter. Ur. Hiller had asked* 
in his letter of transmittal* that the FBI comment on 
this proposal* The Director's memorandum to Ur* Uiller 
stated that such a study vas not believed desirable 
principally because it vould disclose confidential 
investigative techniques* The Director's memorandum 
also stated: 

^•••as.the Department knows* this Bureau does 
utilize* on a very restricted basis* electronic 
investigative aids in the investigation of 
Important matters affecting the security of 
the country and in the collection of important 
criminal intelligence information relating to 
organized crime* as well as similar investlga* 
tive matters involving the safety and well- 
being of a victim such as in kidnapping cases* 

*'Zn such matters* the Department is aware that 
these electronic investigative aids have proven 
to be useful in the past and continue to be 
very helpful at present*** (Exhibit 75) 

Since criminal intelligence information relating 
to organized crime was not one of the categories for which 
the Attorney General could approve a technical surveillance 
(wire tap)* the reference to ''electronic investigative 

I 

aids'* in the Director's memorandum could only have been 
interpreted by the Department to have meant microphone 
surveillances insofar as criminal intelligence matters 


were ooneernad. 





(8) Ifr. Willlaa Hundley, Chief of the 
Organized Crime and Racketeering Section of the Department 
of Justice, who also served in this position during the 
time Ur. Kennedy was the Attorney General, discussed 
his knowledge of FBI microphone surveillances with 
Assistant to the Director DeLoach and Assistant Director 
Gale on December 30, 1965. Ur. Hundley stated that he 
had been aware that the FBI had been using microphones 
in its Investigation of the underworld skimming 
operations** pertaining to gambling receipts from casinos 
in Las Vegas. Ur. Hundley said, *'Tou cannot be in this 
business as long as I have been and read the FBI reports 
concerning skimming without knowing that this t 3 rpe of 
information had to come as a result of microphone 
coverage.** (Ezhibi't 76) 

Ur. Hundley also stated that he had never 
discussed this with former Attorney General Kennedy but 
that he had discussed microphone coverage in Las Yogas 
with foz*mer Assistant Attorney General Herbert J. Hiller 

who was head of the Crininal Division while Ur« Kennedy 
was the Attorney General. Hundley added that he had 
several discussions with Ur. Miller concerning 










r -iiirwa 




» 





microphone surveillances in Las Vegas after a leak of 
information in Uarchi 1963 ^ resulted in the exposure of 
an FBI microphone surveillance at the Fremont Hotel in 
Las Vegas, 

Civil Suits in Las Vegas Involving FBI Microphones 

Following the discovery in March , 1963, of the 
FBI microphone surveillance in the office of Edward 
Levinson, President of the Fremont Hotel in Las Vegas, 
Nevada, a civil suit was brought on February 26, 1964, 
by Levins‘^n and the Fremont Hotel against the telephone 
company in Las Vegas. Although this suit was dismissed 
with prejudice on May 20, 1965, another civil suit was 
instituted on December . 10, 1965, against the telephone 
company and the Special Agent in Charge, the Assistant 
Special Agent in Charge, and two Special Agents of the 
Las Vegas Office of the FBI. (Exhibit 77) 


The Fred Black Case 

As noted previouslyi tracing the flow of funds 
from the **8klBming operation** at gambling casinos in 
Las Vegas, Nevada, to La Cosa Nostra leaders was of 
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prime importance in the Bureau *s over-all efforts to 
combat organized crizoe. 

During the time that Ur* Kennedy was 
Attorney General , information was developed that 
Washington lobbyist Fred Black , because of his known 
connections with Individuals who served as couriers in 
the **skimming operation »** appeared to be personally 
involved in this flow of funds to La Cosa Nostra. As 
part of this investigation » a microphone surveillance 
was instituted on Black at the Sheraton- Carl ton Hotel, 
Washington, D. C., on February 8, 1963. (Exhibit 78) 

During an interview with Bureau officials on 
June 2, 1966, former Assistant Director Evans stated 
that while Mr. Kennedy was Attorney General he had briefed 
Mr. Kennedy on the Black investigation. Mr. Evans further 
stated that on one occasion he furnished Mr. Kennedy 
information which could only have come from a microphone. 

He added that the Attorney General could well have Inferred 
the usage of microphones as a result of receiving this 
information. (Exhibit 98) 

On the basis of an investigation conducted by 
the Internal Revenue Service, Black was convicted in the 






United States District Courtf Washington^ D« on 
May 5 9 1964, for violation of Federal Income tax lavs* 

The conviction was upheld in the Court of Appeals and the 
United States Supreme Court denied certiorari* 

Subsequently, on May 24, 1966, United States 
Solicitor General Thurgood Marshall filed a memorandum 
before the Supreme Court advising the Court that there 
vas an electronic surveillance of Black and that . 
conversations between Black and his attorney had been 
intercepted* As a result of Mr* Marshall *s memorandum, 
the Supreme Court requested additional details concerning 
the electronic coverage of Black. 

Almost two weeks before Mr* Marshall's 
memorandum vas filed. Assistant to the Director DeX4>ach 
and Assistant Director Gale had, on May 11, 1966, brought 
to the Department's attention the pitfalls involved in 
so advising the Supreme Court* The Department vas told 
that the results of the conversation between Black and 
his attorney had not been disseminated outside the Bureau* 
Therefore, the prosecution vas not aware of the monitoring 
and did not, of course, use it against the defendant* 
Furthermore, no motion had been made by the defense to 



determine If the Government had microphone coverage* 

In addition 9 the monitoring occurred approximately one 
year before the trial and involved an attorney who did 
not appear as an attorney of record* Finally ^ the 
disclosure would trigger unwarranted criticism of the 
FBI and the Department and could come at an inappropriate 
time in view of the pending case against Bobby Baker 
and the civil suit in Las Vegas. Despite these cogent 
arguments 9 the Department filed the memorandum so it 
would have **clean hands*** (Exhibit 93) 

The Department also wanted to have **clean 
hands*' on the matter of authorization for microphone 
surveillances* Attorney General Katzenbach had, in a 
conference on May 23, 1966, attended by Assistant 
Director Gale , agreed to include in the memorandum a 
footnote stating "there was general Departmental 
authorization of longstanding for the use of these 
devices*" On the following day, the Attorney General 
had this footnote deleted from the memorandtim* 

(Exhibit 94) 

As of July 11, 1966, this matter was still 
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On July 16, 1064, the Director, in a telephone 
conversation with the President, discussed the FBZ*s 
investigation of events surrounding the murder of 
Negro educator Lemuel Penn on a Georgia highway* 

(Exhibit 8(t During this telephone conversation, the 
Director told the President that the FBI had installed 
a microphone in a building next to the garage where 
Klansnen gathered in Athens, Georgia* 






DEPAEraraTAL POUCY ON MICEOPHONBS 

Review of Bureau Policy ^ October^ 1964 

In the interim period from the resignation of 
Attorney General Kennedy on September 3, 1964, to the 
swearing in of Attorney General Nicholas deB. Katssenbach 
on February 13, 1965, existing Bureau policy concerning 
special Investigative techniques, including microphones, 
was reviewed. The results of this review were set forth 
in a memorandum from former Assistant to the Director 
Belmont to Associate Director Tolson dated October 6, 

1964. (Exhibit 8^ 

In regard to microphones, Ifr. Belmont stated 
that they were being used in security cases and criminal 
intelligence matters and that each installation had to be 
approved by Nr. Tolson. He also said that microphone 
surveillances had been a primary source of information on 
organized crime, particularly in regard to La Cosa Nostra. 
Ee added that this information had enabled the FBI to 

InfiltratOi penetrntei and disrupt organized crime* Mora* 
over, it had also provided leads for the development of 
live informants. 




Ur* Belmont also pointed out in his memorandum f 
that the FBI had discontinued dissemination of information 
from microphone eurveillances to the Department of Justice 
and United States Attorneys, except when an impending 
murder vas involved. This policy had been adopted following 
%he leak of information from the Department, which exposed 
the FBI microphone surveillance at the Fremont Botel in 
Las Vegas in Uarch, 1963. The Director approved the 
policies outlined by Hr* Belmont. 

lir. Katzenbach to Approve All Microphone Surveillances 

Attorney General Katzenbach, in a conversation 
with the Director on March 30, 1965, stated that he would 
like to set up a procedure, similar to that in effect 
concerning technical suarveillances, whereby he would be 
advised by the Bureau of microphone surveillance installa- 
tions. (Bshibitsd On the same day, the Director sent a 
memorandum to the Attorney General which contained the 
followings 

^Xn line with your suggestion this 
morning, X have already set up the 
procedure similar to requesting of 
authority for phone taps to be 
utilizod in requesting authority 
for the placement of microphones. 






In other words » I shall forward to 
you from time to time requests for 
authority to install microphones 
Where deemed imperative for your 
consideration and approval or 
disapproval* Furthermore ^ I have 
instructed that^ where you have 
approved either a phone tap or the 
installation of a microphone , you 
be advised when such is discontinued 
if in less than six months and, if 
not discontinued in less than six 
months, that a new request be 
submitted by me to you for extension 
of the telephone tap or microphone 
installation." (Exhibits^ 

On May 6, 1965, the director and Mr* Belmont 
discussed microphone and technical surveillances with 
Attorney General Katzenbach* (Exhibit sd At the outset, 
the Attorney General stated that he was not concerned about 
the use of these techniques in security cases* He stated 
that he agreed with the Director *s |>osition, originally 
presented to Attorney General Tom Clark, that all technical 
surveillances used throughout the Federal Government should 
be approved by the Attorney General* He then suggested the 
desirability of channeling all these Federal Government 
technical surveillances to the FBI for central control and 
handling* 


The Director argued successfully against this 
proposal by stating that, as the FBI had learned through 









experience^ it la necessary to hold knowledge of these 
surveillances to an absolute minimum* It was further 
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and microphone surveillances was confined to him and his 
^office staffs except where prosecution was being considered 
in a particular case* 

During this discussion^ the Attorney General 
expressed concern that the Department and the Bureau 
might be embarrassed in cotirt over the use of microphone 
surveillances involving trespass in hoodlum cases* In 
answer to a question, the Attorney General was advised 
that approxinatoly 05 per cent of the microphone installa- 
tions involved trespass* 

The Attorney General was advised that these 
microphones were noceesary unloss he wanted to cut back 
on the attack against organized crime* It was pointed out 
that La Cosa Nostra is a powerful group which spearheads 
organized crime* It has immense power through corruption, 
graft, and influence in political and law enforcement circles. 
Zt wields power over its membership and associates through 
fear* Zt constitutes a menace to the welfare of the 






eovaxtTj because of its power and influence » and has been 
surrounded by an aura of invincibility* 

Mr* Xatsenbaeh was reminded that the FBI had 
been waging an all*^ut attack on La Cosa Nostra* In 
this attack, microphone surveillances had been invaluable 
in providing intelligence information leading to 
identification of La Cosa Nostra members, and information 
concerning their areas of influence, their organization, 
and their activities* 

Attorney General Discontinues All Microphone Surveillances 

The Attorney General, on July 12, 1965, informed 
the Director that ho would like to have all microphone 
surveillances suspended at that time, because of Ihe 
pressure being brought to bear, particularly on the Internal 
Revenue Service, by the United States Senate Subcommittee 
on Administrative Practice and Procedure headed by 
Senator Long of llissourl * (Hxhibit 8^ 7he Attorney General 
said that he wanted to be In a position to state that the 
FBI bad no microphone surveillance coverage* 
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1965 I recording 


Xn hl8 memorandum dated July 14 ^ 
his conversation with the Attorney General on July 12 , 

1965 « the Director enunciated Bureau policy. In so doing, 
he stated: 

**In view of the growing delicacy in this whole field, I 
will be more reluctant to approve requests for technical 
surveillances until the atmosphere has been clarified. 

realize the value of technical surveillances as well 
as of microphone installations, both in our security 
and in our crime investigations, but if it be the will 
of Congress and the desire of the Attorney General 
that they be completely suspended, we will, of course, 
have to comply with it." 


Attorney General Again Authorizes Microphone Surveillances in 
Security Cases 


In response to several requests from the Bureau 
for guidelines in the use of special investigative 
techniques, Attorney General Katzenbach, by memorandum dated 
September 27, 1965, made the following statements on 
microphone surve i 1 lances : 

"There are many instances where the use of portable micro<- 
phones or portable recorders are necessary and appropriate 
and do not involve trespass or questions of admissibility 
of evidence or legality. Where such questions are not 
raised 1 believe the Bureau should continue to use these 
techniques in cases where you believe it appropriate with- 
out further authorization from me. Again, I am aware 
that such techniques have been Judiciously used in the 
|)ast, and while they may have been abused by other agencies. 
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I do cot believe they have been abused by the Bureau 
in any instance* 




”The use of wiretaps and microphones Involving trespass 
present more difficult problems because of the inad-i 
missibility of any evidence obtained in court cases and 
because of current ^judicial and public attitudes 
regarding their use* It la ny understanding that such 
devices will cot bo used without my authorizatl on, 
although in emergency circumstances they may be used 
subject to my later ratification* At this time Z 
believe it desirable that all such techniques bo confined 
to the gathering of intelligence in national security 
matters 9 and X will continue to approve all such requests 
in the future as X have in the past* X see no need to 
curtail any such activities in the national security 
field. 

**Xt is also my belief that there are occasions outside 
of the strict definition of national security (for 
example, organized crime) when it would bo appropriate 
to use such techniques for intelligence purposes* 

However, in the light of the present atmosphere I 
believe that efforts in the immediate future should 
be confined to national security* I realize that 
this restriction will hamper our efforts against 
organized crime and will require a redoubled effort 
on the part of the Bureau to develop intelligence 
through other means*'* (Exhibits?) 


C?turrent Bureau Policy on Microphone Surveillances, 1966 



After the Attorney General again gpranted the FBI 
authority to use microphone Burveillancea to gather Intelligence 

in national security xuitters, the Bureau, following the 

procedure established by lir* Katzenbach to obtain his 
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authorisuition, reactivated microphone surveillance in 
selected cases • 

In an October 29 , 1965^ memorandum dealing vith 


the Long Cosnaittee, the Bureau* s use of vire taps and 
microphone siirveillances vas reviewed for the Director. 



In accordance vith the. Director's instructions^ 


all microphone surveillances in security cases vere dis- 
continued on November 1, 1965, because all of them used 
P||||||||||[|||||||^^ vere, of course, no zoicrophone 

surveillances on criminal eases at this time because they 
had been discontinued at the Attorney General's request in 
July, 1965. 


After November 1, 1965, the Attorney General 
and the Director approved a limited number of microphone 
surveillances in security cases which did not involve 




la Janaar 7 « 1966, tbese ptlcropbone 







mental attorneys conferred regarding a Presidential 
momorandum^ dated Juno 30, 1965, t?hich dealt vlth technical 
and microphone sur veil lances. (Exhibit 9 o) This memorandua, 
addressed to all heads of executive dopartnents and agencies, 
established strict guidelines for tho use of technical sur- 
veillances, principally the obtaining of approval from the 
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complete InTentory of all mechanical and electronic equip- 

mont capable of Intercepting telephone conversations* 
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Bec&usQ ^ho Bureau obtained authority £ros the 

Attorney General and consulted with the Department regarding 
the use of these surveillance techniques g the Departmental 
representatives stated that the Bureau was already complying 
with the .Presidential memorandum and that It would not be 
necessary to submit an inventory of equipment* 


Attorney General Katzenbach Prepared to Stand Behind FBI 


During December, 1965, newspaper and other sources 
brought to the attention of the Bureau that former Attorney 
General Robert F* Kennedy had allegedly stated that he 
never authorized the use of microphone surveillances In 
FBI investigations of organized crime* 

By memorandum from the Director to the Attorney 
General, dated January 3, 1966, reference was made to state- 
ments in the press which indicated that former Attorney 
General Kennedy and Departmental officials had not been aware 
of the FBl*s use of microphones in the Investigation of 
organized crime* (Exhibits}) The Director then set forth 
facts which illustrated that Ur* Kennedy and Departmental 
officials were on notice that the FBX was utilizing 







sicrophone surveillances in its investigation ot organized 
criae* These facts have been incorporated into an earlier 
section of this brief entitle ^Tenure of Attorney General 
Robert Kennedy, 1961-1964. •• 

In a memorandum dated January 13, I960, Attorney 
General Katzenbach referred to the relationship between 
former Attorney General Kennedy and the FBI in regard to 
the use of microphone surveillances in the investigation 
of organized crime. (ISxhibit .92) Hr. Katzenbach stated 
that Ur. Kennedy had informed him^ at the tlxae of the 
original Las Vegas law suit against the telephone company, 
ftnd subsoc^uent ly , that he was unaware that the FBI used 
microphone surveillances against organized crime. 

Ur* Katzenbach stated, however, he believed, "that the 
actions of the FBI in this area were in any event Justified 
on the basis of understandings between the Bureau and prior 
(pre-1961) Attorneys General. 1 am prepared to stand behind 
those actions 
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THE liONG COMMITTEB 





In early 1965 » tbe United States Senate Subcoxomittee 
on Administrative Practice and Procedure, headed by Senator 
Edvard V* Long of Missouri and popularly known as the 
Long Coimaittee, began Inquiries into Federal encroachments 
on citizens* privacy* The Committee's early inquiries 
centered larsrelv on tbe use of electronic surveillances 


by the Internal Revenue Service and that agency received (*' Invasion 

Privacy 
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^^esslon, 

965, p*l) 

approval. Assistant to the Director DeLoach and Assistant 




Director Gale conferred with Senator Long and with the 
Committee's Chief Counsel Bernard Fensterwald, Jr*, to 
present to them a factual account of the Bureau's strictly 
limited use of electronic surveillances under tightly 
controlled administrative procedures* (Exhibit 95) 

Folloving these conferences, the Director sent 
Senator Long a letter dated January 20, 1966* (Exhibit 96) 
In this letter, the Director expressed his appreciation for 

the opportunity to vork with the Senator and his Conmitteo 
staff and for the opportunity to submit to them for their 
close scrutiny the FBI's policies and procedures regarding 
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On April 25, 1966, Senator Long advised Mr. DeLoach that 
he had no Intention vhatsoever of holding committee hearings regarding 
the FBI's use of listening devices. (Exhibit 97) The Senator 
repeated an earlier statement that, at the right psychological time, 
h^ intended to release to the press the Director's letter of 
January 20, 1966, and a statement from the Committee absolving the 
FBI of any wrongdoing in its use of microphones and wire taps. 
According to Senator Long, the time for releasing the Director's 
letter and the Committee's statement was not then propitious because 
newspapermen, such as Drew Pearson and David Kras low, were pressuring 
him to hold public hearings concerning the nil's use of electronic 
eavesdropping devices. Since Senator Long had not made these 
releases as of July 11, 1966, he apparently feels that the time 
is still not propitious. 
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